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C
Aperutav. Pirrello

N.J.Super.A.D.,2005.

Superior Court of New Jersey,Appellate Division.
Imma APERUTA, Plaintiff,
V.

Louis PIRRELLO, Defendant-Respondent,
Township of Morris, Defendant-Appellant,
Police Department of the Township of Morris, De-
fendant.

Argued Oct. 19, 2005.

Decided Dec. 5, 2005.

Background: After defamation suit against police
officer and township settled, police officer moved
to compel township to pay his legal fees. The Su-
perior Court, Law Division, Morris County, ruled
that township owed police officer a defense and
granted the motion. Township appeal ed.

Holding: The Superior Court, Appellate Division,
Winkelstein, J.A.D., held that officer was entitled
to payment of legal fees by township.

Affirmed.

Weissbard, J.A.D., concurred separately and filed
opinion.

West Headnotes

[1] Municipal Corporations 268 €->189(3)

268 Municipal Corporations
268V Officers, Agents, and Employees
268V (B) Municipal Departments and Of-
ficers Thereof
268k179 Police
268k 189 Rights, Duties, and Liabilities
of Policemen
268k189(3) k. Protection from Li-
ability to Third Persons and Reimbursement of Ex-
penditures. Most Cited Cases
To determine whether a police officer is entitled to
a defense at the municipality's cost, the courts first
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examine whether the legal proceedings were groun-
ded on an affirmative act by the officer, rather than
the officer's failure to act, and second, if the officer
did commit an affirmative act, the question be-
comes whether the officer acted with an ulterior il-
legal goal that would have perverted his or her job.
N.J.S.A. 40A:14-155.

[2] Municipal Corporations 268 €>189(3)

268 Municipal Corporations
268V Officers, Agents, and Employees
268V (B) Municipal Departments and Of-
ficers Thereof
268k179 Police
268k 189 Rights, Duties, and Liabilities
of Policemen
268k189(3) k. Protection from Li-
ability to Third Persons and Reimbursement of Ex-
penditures. Most Cited Cases
Township was required to reimburse police officer
for hislegal expensesin defamation suit brought by
citizen, about whom police officer, while off-duty,
told a third-party who was in an ongoing relation-
ship with citizen that citizen might have Acquired
Immune Deficiency Syndrome (AIDS) virus, given
that officer was fostering a legitimate state interest
by preventing third-party from becoming infected
by the AIDS virus, officer obtained the information
as part of his job, and his actions in attempting to
prevent transmission of AIDS was similar to the
type of conduct a police officer was employed to
perform. N.JS.A. 40A:14-155; N.JS.A.
2C:34-5(b).

[3] Health 198H €388

198H Health
198HII Public Health

198Hk383 Contagious and Infectious Dis-

eases
198Hk388 k. Human Immuno-Deficiency

Virus and Acquired Immune Deficiency Syndrome.
Most Cited Cases
Prevention of a disease such as Acquired Immune
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Deficiency Syndrome (AIDS) virus is an appropri-
ate state objective.

[4] Constitutional Law 92 €-1231

92 Constitutional Law

92X1 Right to Privacy

92X1(B) Particular Issues and Applications
92k1227 Records or Information
92k1231 k. Medical Records or In-

formation. Most Cited Cases

(Formerly 92k82(7))
Person's privacy interest in medical information and
records is not absolute, and such interest must be
weighed against societal interest in disclosure.

**1082 John M. Mills IIl, Morristown, argued the
cause for appellant (Mills & Mills, attorneys; Mr.
Mills, on the brief).

Stephen S. Weinstein argued the cause for respond-
ent (Mr. Weinstein, attorney; Gail S. Boertzel, Mor-
ristown, on the brief).

Before Judges WEISSBARD, WINKELSTEIN and
FRANCIS.

*451 The opinion of the court was delivered by
WINKELSTEIN, JA.D.

Defendant, Louis Pirrello, was a Morris Township
Police Officer. Plaintiff, Imma Aperuta, sued him
and the Township for defamation after he told a
third party that plaintiff may have AIDS. Plaintiff
alleged, among other things, that Pirrello was act-
ing in the course of his employment at the time he
made the statement. The Township declined to
provide Pirrello with a defense to plaintiff's com-
plaint on the grounds that when he made the re-
mark, he was off duty and not “acting in [his] pro-
fessional capacity within the course and scope of
his employment.” The case with plaintiff settled for
$22,000; Pirrello paid $2500 and the Township paid
the rest.

Pirrello moved to compel the Township to pay his
$15,000 counsel fee. The Law Division judge gran-
ted the motion, finding that the Township owed Pir-
rello a defense under N.J.SA. 40A:14-155. It is
from that decision that the Township appeals. We
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affirm.

The material facts are essentially undisputed. Pir-
rello was hired by the Township as a police officer
in June 1997. During his training that summer, he
and his field training officer, Richard *452 Ferrone,
responded to a 911 call from plaintiff's residence.
On the way to the house, Ferrone told Pirrello to
“glove up” when he went to the house, meaning
that plaintiff had AIDS. From that point until the
incident at issue, which occurred on April 7, 2001,
Pirrello did not tell anyone that plaintiff had AIDS.

On the latter date, Pirrello, his brother-in-law, Ron-
ald Price, and Price's friend and co-worker, Steve
Kurilla, attended a private dinner at a hunting club.
Pirrello, who was off duty and not in uniform, met
Kurilla for the first time that evening. During their
conversation on the way home from the dinner,
Kurilla mentioned a woman he “was breaking up
with or on the verge of [breaking up with].” When
Pirrello learned that Kurilla was talking about
plaintiff, he told him: “be careful, she may possibly
have the package,” referring to AIDS. Pirrello ad-
mits making the statement. It is undisputed that he
told Kurillawhat he believed to be plaintiff's condi-
tion because he did not want him to risk getting
AIDS.

Kurilla subsequently told plaintiff what Pirrello
said. She became upset. She told Kurilla that sever-
al years earlier (on May 7, 1997, a month before
Pirrello was hired by the Township), the police re-
sponded to her home after she took an overdose of
pills. At that time, she told the police she feared she
was HIV-positive. She subsequently learned that
she was not.

When a municipal police officer is a defendant in a
lawsuit, the governing body of the municipality is
required to provide the officer with the means for a
defense of that action if the “legal proceeding
[arose] out of and [was] directly related to the law-
ful  exercise of police powers in the
furtherance** 1083 of his official duties.” N.J.SA.
40A:14-155. Mindful of those criteria, the Law Di-
vision judge provided the following reasons in sup-
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port of her order that the Township pay Pirrello's
counsel fees:

While it was a narrow [decision] as to whether Pir-
rello was involved in a “proceeding arising out of
or directly related to the lawful exercise of police
powers in the furtherance of his officia
duties,”N.J.SA. 40A:14-155, [Pirrello] has shown
by a preponderance that his communication “arose
out of” his employment. He received the informa-
tion while on duty, from his commanding officer.
In an effort *453 to avoid both transmission of
AIDS and a violation of N.J.SA. 2C:34-5(b), both
goals of his employment, he made the communica-
tion in question. Accordingly the nexus is suffi-
cient, even if just barely so.

N.J.SA. 40A:14-155 was amended in 1986 (the
1986 amendment). L. 1985, c. 457 § 1. Before the
amendment, an officer was entitled to a defense if
the legal proceeding “[arose] out of or [was] incid-
ental to the performance of his duties.” Monek v.
Borough of S. River, 354 N.J.Super. 442, 451, 808
A.2d 114 (App.Div.2002). When initially enacted in
1946, the statute was intended to “ ‘increase the
morale of police departments.” ” Van Horn v. City
of Trenton, 80 N.J. 528, 536, 404 A.2d 615 (1979)
(quoting Statement Accompanying Senate Bill No.
26 (1946)). It was enacted, in part, in “an apparent
legislative concern that police officers might be dis-
couraged from effectively pursuing their duties if
they were forced to provide their own defense
against civil actions and criminal charges brought
by disgruntled ‘victims of law enforcement.”Van
Horn, supra, ibid.

The New Jersey Supreme Court broadly interpreted
the statute's reach, finding that it afforded municip-
al police officers a defense not only to actions
where charges against the officer arose from the
performance of that officer's duties, but also ap-
plied:

whenever an officer is required to pay counsel to
respond to unfair charges because he is an officer,
and unfair charges arise not only from performance
of duties. They are sometimes made, and often
without foundation, against someone, not because
he or she did anything at all, but solely and primar-
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ily because of his or her identity or status as a po-
lice officer.

[Moya v. City of New Brunswick, 90 N.J. 491,
500-01, 448 A.2d 999 (1982) (footnote omitted).]

In other words, so long as a defendant's “status” as
a police officer was the reason the officer was a de-
fendant in a lawsuit, the Court construed N.J.SA.
40A:14-155 to require a municipality to provide the
officer with adefense.

That interpretation of the statute triggered a legis-
lative response. Effective January 15, 1986, the Le-
gislature enacted the 1986 amendment to counter
the Court's decisions that had expanded the literal
terms of the original legislation. See Sparkman v.
City of Atlantic City, 237 N.J.Super. 623, 628-29,
568 A.2d 917 *454 (App.Div.) (finding amendment
to N.J.SA. 40A:14-155 intended to “counter the ju-
dicial decisions that expanded the obligations im-
posed upon municipalities to reimburse police of-
ficers beyond the literal terms of the statute”), cer-
tif. denied,121 N.J. 660, 583 A.2d 346 (1990). To
effectuate that intent, the words arising out of or in-
cidental to the performance of his duties were re-
placed with: arising out of and directly related to
the lawful exercise of police powers in the further-
ance of his official duties. Monek, supra, 354
N.J.Super. at 451, 808 A.2d 114 (our emphasis).
The amendment was intended to “eliminate** 1084
the coverage of this section for charges arising from
acts outside the scope of police duties, but occur-
ring in the course of the performance of those du-
ties, and for ‘status charges.” ” Senate County and
Municipal Government Committee Statement, Sen-
ate No. 1684 L. 1985, c. 457. Under the amend-
ment, the focus is on the “nature of the police of-
ficer's conduct rather than who has initiated the
proceeding against him.” Gabbianelli v. Twp. of
Monroe, 271 N.J.Super. 544, 549, 638 A.2d 1377
(App.Div.), certif. denied,137 N.J. 307, 645 A.2d
136 (1994).

Here, Pirrello claims that under the 1986 amend-
ment the Township was obligated to provide him
with the means for his defense. He asserts that
while the incident did not occur during his desig-
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nated working hours, as a police officer he is al-
ways on duty with an obligation to enforce the law
and protect the public. He contends that is what he
was doing when he warned Kurilla about his pos-
sible exposure to AIDS. To support this argument,
he relies on a number of factors. First, he points to
the Township Law Enforcement Code of Ethics (the
Code) found in the Morris Township Police Manu-
al. That says, in part,

AsalLAW ENFORCEMENT OFFICER, my funda-
mental duty is to serve mankind; to safeguard lives
and property....

General Responsibilities. Members shall at all
times take appropriate action to:

(a) Protect life and property.

(b) Preserve the peace.

(c) Prevent crime.

(d) Detect and arrest violators of the law.

*455 (e) Enforce all Federal, State and local laws
and ordinances coming within department jurisdic-
tion.

Pirrello claims that based on the Code, police of-
ficers have a duty to safeguard lives not only during
prescribed working hours, but “at all times,” in-
cluding when officers are formally off duty.

Next, he points to N.J.SA. 2C:34-5b, which makes
it a third-degree offense for a person who knows he
or she is infected with HIV to commit an act of
sexual penetration without the informed consent of
the other party. Pirrello's argument is that he
warned Kurilla about plaintiff's medical condition
to prevent him from becoming a victim under that
law. Given that Kurilla was dating plaintiff, whom
Pirrello had reason to believe had AIDS, Pirrello
claims there was a “direct risk” that Kurilla would
be exposed to the HIV virus. He argues he was
safeguarding Kurilla's life by attempting to prevent
him from contracting AIDS.

At oral argument, the Township conceded that just
because Pirrello was not formally on duty when he
made his remarks is not a reason to deny him a
means for a defense under N.J.SA. 40A:14-155. It
claims instead that Pirrello’s remarks about plaintiff
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did not arise “out of,” nor were they “directly re-
lated to the lawful exercise of police powersin the
furtherance of his official duties.” Simply put, the
Township argues that because Pirrello did not make
the remark while conducting official police busi-
ness, it was not reguired to provide him with the
means for his defense.

The Township aso claims that Pirrello's actions vi-
olated section 122.4.9 of its confidentiality proced-
ures, which provide: “New Jersey law requires
written informed consent for the release of any re-
cord containing identifying information about a
person who has, or is suspected of **1085 having,
AIDS or HIV infections, except in instances re-
quired by State and federal law.” The Township ar-
gues that while Pirrello did not literally violate this
provision because he did not release records that
contained identifying information about plaintiff,
he violated its spirit by verbaly disclosing that
plaintiff was suspected of having AIDS. Neverthe-
less, *456 an internal affairs investigation conduc-
ted by the Township police department revealed no
regulatory or criminal violations.

While we have examined the applicability of the
1986 amendment on several occasions, we have not
done so in the factual context presented here. For
example, in Sparkman, supra, 237 N.J.Super. at
624-25, 568 A.2d 917, the municipality appealed
from a Law Division order to pay counsel fees and
costs incurred by the plaintiff, a police sergeant em-
ployed by the City, after he was charged with, but
acquitted of, conspiracy to commit official miscon-
duct, and disciplinary charges were resolved in his
favor. The charges arose out of Sparkman's attend-
ance at a party at the home of another officer,
where Sparkman was alleged to have failed to ar-
rest those using drugs. Ibid.

We reversed the counsel fee award because the
charges stemmed solely from Sparkman's failure to
exercise his official duties-he failed to arrest those
participating in allegedly illegal conduct. Id. at 629,
568 A.2d 917. In other words, Sparkman was not al-
leged to have wrongly executed his police powers;
rather, he was charged with failing to act by not ar-
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resting the aleged drug users. We found that per-
mitting reimbursement under those circumstances
would “subvert the legislative intent [of the 1986
amendment] by encouraging inaction on the part of
police officers who are duty bound to act in certain
circumstances without fear of economic con-
seguences of defending any criminal or disciplinary
charges that may be lodged against them.” Ibid.

We again addressed the 1986 amendment in Bruno
v. City of Atlantic City, 239 N.J.Super. 469, 571
A.2d 1003 (App.Div.), certif. denied,122 N.J. 165,
584 A.2d 231 (1990). In Bruno, officer Alfred
Bechard, like Sparkman, was charged with failure
to arrest officer Gerald Bruno, the host of the party,
whom Bechard allegedly knew to be in possession
of cocaine. Id. at 471, 473, 571 A.2d 1003. Because
Bechard was not charged with an act arising out of
his duties, but afailure to act, as was Sparkman, we
reversed the counsel fee award. Id. at 472, 475, 571
A.2d 1003.

*457 Bruno, however, was charged with theft by
unlawfully removing cocaine from an impounded
vehicle that he had been assigned to guard. Id. at
472, 571 A.2d 1003. He was on duty, wearing his
uniform, when he allegedly took the cocaine from
the car for his own use and distributed it at the
party. Id. at 472-73, 571 A.2d 1003. Bruno was ac-
quitted on all counts, and awarded counsel fees. Id.
at 470-71, 571 A.2d 1003.

We reversed the counsel fee award because the
criminal acts charged against Bruno, while directly
related to the exercise of his official duties, were
not “related to the lawful exercise of police powers
and the furtherance of his official duties.” Id. at
473, 571 A.2d 1003 (emphasis added). In other
words, “the criminal activities charged were outside
the scope of his police duties.” 1bid. Because Bruno
had an “ulterior illegal goal” that “constituted a
perversion of hisjob,” he did not fall under the um-
brella of the 1986 amendment. Ibid.

In Gordon v. Borough of Middlesex, 268 N.J.Super.
177, 179, 632 A2d 1276 (App.Div.1993), the
plaintiff was indicted for interfering with an intern-
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al investigation of a fellow officer. Officer Peter
Gordon allegedly**1086 used the department com-
puter to complete a background check on two wit-
nesses who were interviewed in connection with the
investigation. Id. at 180, 632 A.2d 1276.

Reversing a summary judgment order that awarded
Gordon counsel fees, we found a genuine issue of
fact as to whether his use of the computer system
was a lawful exercise of his police powers in fur-
therance of his official duties, or whether the use
was personal, and therefore outside the coverage af-
forded by N.J.SA. 40A:14-155. Id. at 185-86,632
A.2d 1276. In so doing, we stated that if Gordon
had an “ulterior illegal goal” that advanced his per-
sonal purpose, that would be tantamount to a per-
version of his official duties and he would be in-
eligible for a defense under the 1986 amendment.
Id. at 186, 632 A.2d 1276.

More recently, in Monek, supra, 354 N.J.Super. at
445, 808 A.2d 114, we reviewed a Law Division or-
der that required the Borough to reimburse the
plaintiff police officer, Christopher Monek, for
*458 his counsel fees and costs in defending
charges of official misconduct, aggravated assault
and witness tampering. The incident that brought
about the assault charges occurred when Monek,
while on duty, arrested a man who was drunk and
uncooperative. |d. at 445-46, 808 A.2d 114. Ac-
cording to Monek, the man hit his head on the cell
bars while thrashing around. The suspect claimed
that Monek pushed him up against the cell and
struck his forehead on the bars, knocking him un-
conscious. Id. at 446, 808 A.2d 114. The witness
tampering charge arose out of allegations that
Monek attempted to induce another officer to
“testify or inform falsely.” Id. at 447, 808 A.2d 114.
After the charges were downgraded, a municipal
court judge acquitted Monek. Ibid.

We concluded that under N.J.SA. 40A:14-155
Monek was entitled to reimbursement for defense
of the assault charges, which were brought as a res-
ult of action taken by Monek while performing his
police duties-arresting a suspect. Id. at 450-51,808
A.2d 114. On the other hand, we found that he was
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not entitled to a defense under N.J.SA. 40A:14-155
for the witness tampering charge, as it arose be-
cause of alleged illegal action he took after he was
charged with assault. Id. at 451, 453, 455,808 A.2d
114.

[1] Two key principles emanate from these cases.
To determine whether a police officer is entitled to
a defense at the municipality's cost under N.J.SA.
40A:14-155, we first examine whether the legal
proceedings were grounded on an affirmative act by
the officer, rather than the officer's failure to act.
See Bruno, supra, 239 N.J.Super. at 472, 571 A.2d
1003; Sparkman, supra, 237 N.J.Super. at 629, 568
A.2d 917. Next, if the officer did commit an affirm-
ative act, the question becomes whether the officer
acted with an ulterior illegal goal that would have
perverted his or her job. See Gordon, supra, 268
N.J.Super. at 185-86, 632 A.2d 1276; Bruno, supra,
239 N.J.Super. at 473, 571 A.2d 1003.

[2] Here, we are satisfied that under this test, the
Township was required by the 1986 amendment to
provide Pirrello with a *459 means for his defense.
First, Pirrello was sued because he took an affirm-
ative act, not because he failed to act.

Next, no dispute exists as to the officer's motives
when he made the allegedly defamatory remarks.
Pirrello did not have an “ulterior illegal purpose’;
rather, he was trying to protect Kurilla from getting
AIDS. Thus, his reasons for acting were not a
“perversion” of hisjob.

**1087 A closer question is whether his disclosure
of private information that arguably violated the
spirit of departmental regulations barring the dis-
semination of records containing information about
a person identified as having, or suspected of hav-
ing, AIDS or an HIV infection, was a “ perversion”
of his job. We conclude that, under the circum-
stances, it was not.

[3][4] Prevention of a disease such as AIDS is an
appropriate state objective. Doe v. Borough of Bar-
rington, 729 F.Supp. 376, 385 (D.N.J.1990). “An
individual's privacy interest in medical information
and records is not absolute. The court must determ-
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ine whether the societal interest in disclosure out-
weighs the privacy interest involved.” Ibid. Here,
when Pirrello made the statement, Kurilla was at
immediate risk because he was in an ongoing rela-
tionship with plaintiff whom Pirrello believed had
AIDS. The officer was fostering a legitimate state
interest by preventing Kurilla from becoming a vic-
tim under N.J.SAA. 2C:34-5b. Said another way, his
actions were intended to prevent the transmission of
AIDS. His actions were not illegal as they were al-
leged to have been in Bruno and Monek.

Providing a defense to Pirrello under these circum-
stances is also consistent with the objectives of
N.J.SA. 40A:14-155 as originally enacted: to “
‘increase the morale of police departments ”; to al-
leviate “an apparent legislative concern that police
officers might be discouraged from effectively pur-
suing their duties if they were forced to provide
their own defense against civil actions and criminal
charges brought by disgruntled ‘victims' of law en-
forcement”; and “to minimize the intrusion of this
*460 concern into the momentary decisions which
police officers are continually required to make.”
See Van Horn, supra, 80 N.J. at 536-37, 404 A.2d
615 (quoting Statement Accompanying Senate Bill
No. 26). In light of these goals, in hindsight, we de-
cline to question Pirrello's judgment given the cir-
cumstances he faced at the time.

Finally, whether Pirrello was working set hours
when he made the allegedly defamatory remarks
does not impact upon whether he was entitled to re-
imbursement. Under the Code, he was required “at
all times’ to protect the public. Furthermore, even
while off duty a police officer must respond to a
crime committed in his presence. Sate v. Corso,
355 N.J.Super. 518, 526, 810 Az2d 1130
(App.Div.2002), certif. denied,175 N.J. 547, 816
A.2d 1048 (2003); cf. Domanoski v. Borough of
Fanwood, 237 N.J.Super. 452, 455, 457, 568 A.2d
123 (App.Div.1989) (in workers compensation
case, police officer who made arrest while em-
ployed as private security guard, considered em-
ployee of both the municipality and private security
company).
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886 A.2d 1081
381 N.J.Super. 449, 886 A.2d 1081
(Citeas: 381 N.J.Super. 449, 886 A.2d 1081)

While to arrive at our decision we followed the
reasoning in existing case law, an aternate analysis
may be employed, which, under the facts here,
achieves the same result. That is, to determine if a
municipal police officer is entitled to a means for a
defense under N.J.SA. 40A:14-155, we examine
whether the lawsuit was grounded on action taken
by the accused officer in the “scope of his or her
employment.”

Recently, in another context, we examined whether
a state employee, a Special Assistant to the Com-
missioner of Labor, was entitled to reimbursement
for counsel fees after being sued by co-employees
under the Conscientious Employee Protection Act,
N.J.SA. 34:19-1 to -8, for racial, ethnic and sexual
slurs he allegedly made at a regularly scheduled
staff meeting. Prado v. State of New Jersey, 376
N.J.Super. 231, 235-36, 870 A.2d 2%
(App.Div.2005). The controlling statute, rather than
**1088 N.J.SA. 40A:14-155 as is applicable here,
was N.J.SA. 59:10A-1, which requires the Attorney
General to provide for “the defense of any *461 ac-
tion brought against such State employee or former
State employee on account of an act or omission in
the scope of his employment.” Id. at 240,870 A.2d
294. In Prado, taking our lead from the Restate-
ment, we defined an act to be within the scope of
employment if, “ ‘it is of the kind [that the servant]
is employed to perform; it occurs substantially
within the authorized time and space limits; [and] it
is actuated, at least in part, by a purpose to serve
the master.”” Id. at 243, 870 A.2d 294 (quoting Di
Cosala v. Kay, 91 N.J. 159, 169, 450 A.2d 508
(1982)) (quoting Restatement (Second) of Agency §
228 (1957)). Applying that test, we found that Pra-
do was entitled to a defense from the State. Id. at
245, 870 A.2d 294.

We find no discernable difference between the lan-
guage of N.J.SA. 40A:14-155 and the “scope of
employment” language in N.J.SA. 59:10A-1 ad-
dressed in Prado. The 1986 amendment provides
the officer with a defense when the charges arise
“out of and [are] directly related to the lawful exer-
cise of police powers in the furtherance of his offi-
cial duties.” N.J.SA. 40A:14-155. The Legislature's
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intent behind that language was to eliminate cover-
age for “status’ charges and charges arising from
acts that occurred in the course of a police officer's
employment but fell outside the scope of the of-
ficer's police duties. See Senate County and Muni-
cipal Government Committee Statement, Senate No.
1684 L. 1985, c. 457. Given that context, we take
the current language of N.J.SA. 40A:14-155 to ef-
fectively mean that to receive a defense at the local
government's expense, the actions that resulted in
the lawsuit against the officer must have been taken
by the officer in the scope of his employment.
Without directly discussing the scope of employ-
ment analysis, we expressed a similar view in
Bruno, supra, where we determined the officer did
not qualify for a defense under N.J.SA. 40A:14-155
because “the criminal activities charged were out-
side the scope of his police duties.” 239 N.J.Super.
at 473,571 A.2d 1003.

Next, then, we apply the “scope of employment”
analysis to the facts here. What constitutes “scope
of employment” is informed *462 by the Restate-
ment of Agency, 88 228 and 229. Carter v. Reyn-
olds, 175 N.J. 402, 411-12, 815 A.2d 460 (2003).
The factors to be considered to determine if an em-
ployee's conduct fall within the scope of his em-
ployment are:

(a) it is of the kind [the servant] is employed to per-
form;

(b) it occurs substantially within the authorized
time and space limits;

(c) it is actuated, at least in part, by a purpose to
serve the master,

[Restatement (Second) of Agency § 228 (1958).]
Restatement section 229 provides:

(1) To be within the scope of the employment, con-
duct must be of the same general nature as that au-
thorized, or incidental to the conduct authorized.

(2) In determining whether or not the conduct, al-
though not authorized, is nevertheless so similar to
or incidental to the conduct authorized as to be
within the scope of employment, the following mat-
ters of fact are to be considered:

(a) whether or not the act is one commonly done by
such servants;
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(b) the time, place and purpose of the act;

(j) whether or not the act is seriously criminal.
**1089 [Carter, supra, ibid.(quoting Restatement
(Second) of Agency § 228, 229).]

Applying these factors here, we reach the same
conclusion that we do when we analyze the facts
under prior case law-that Pirrello was entitled to a
means for his defense under N.J.SA. 40A:14-155.

To protect Kurilla from getting AIDS and from be-
coming avictim in violation of N.J.SA. 2C:34-5(b),
Pirrello informed him that the person with whom he
was having arelationship may have that disease. He
had obtained the information as part of hisjob as a
police officer. His actions were either the type of
conduct, or similar to the type of conduct, a police
officer is employed to perform.

That Pirrello was not officially on duty is not dis-
positive. The Code requires an officer to take ap-
propriate action to protect life and prevent crime “at
al times.” And, to repeat, we have held in the past
that even while off duty, a police officer is required
to respond to a crime that takes place in his pres-
ence. See Corso, supra, 355 N.J.Super. at 526, 810
A.2d 1130. What is more, *463 though he made the
statement during a personal trip, his motive for
making the statement was the same as it would
have been if he was working designated hours in
uniform. And notably, the bulk of the $22,000 set-
tlement with plaintiff was paid by the Township.
While this may not have been an acknowledgment
by the Township that the officer's actions were
taken as the Township's agent, it is a factor to be
considered.

Pirrello's remarks were made with a purpose to
serve the public. He undisputedly made the state-
ment to prevent the transmission of AIDS, not to
disparage plaintiff. In fact, the record contains no
evidence that Pirrello told anyone else about what
he perceived to be plaintiff's condition during the
almost four years from the time he learned about it
in 1997 until he told Kurillain 2001.

While the prior cases that addressed the 1986
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amendment did not use a scope of employment ana-
lysis, those decisions are consistent with that meth-
odology. The failure of officer Sparkman to arrest
those using illegal drugs could not be said to have
been actuated, even in part, “by a purpose to serve
the master.” See Restatement (Second) of Agency,
supra, 88 228, 229. Similarly, Bruno, charged with
unlawfully removing cocaine from a vehicle he was
guarding and distributing the drugs at a party, also
was alleged to have committed an act not actuated,
even in part, by a purpose to serve the public. To
risk stating the obvious, these acts are not generally
considered to be within the scope of a police of-
ficer's employment.

In Gordon, the officer was charged with interfering
with an internal investigation of a fellow officer.
268 N.J.Super. at 179, 632 A.2d 1276. That too did
not constitute an action taken, even in part, to serve
the City or the public. And in Monek, supra, 354
N.J.Super. 442, 808 A.2d 114, a defense under
N.J.SA. 40A:14-155 was, in fact, warranted be-
cause the alleged assault occurred as a result of
Monek's efforts to make an arrest; while, con-
versely, witness tampering during the investigation
of the assault charge *464 did not meet the Restate-
ment criteria to qualify as having occurred during
the course of Monek's employment.

Consequently, whether we analyze the facts of this
case under the methodology used in Sparkman,
Bruno, Gordon, and Monek, or use a scope of em-
ployment test, we arrive at the same conclusion.
Pirrello was entitled to a means for his defense.

Affirmed.

WEISSBARD, J.A.D. (concurring).

Although | concur with Judge Winkelstein's thor-
ough and perceptive opinion, | write separately to
emphasize two points.

**1090 First, in Bruno, supra, 239 N.J.Super. at
473, 571 A.2d 1003, this court stated that the of-
ficer's clearly criminal activities “were outside the
scope of his police duties.” In my view, that state-
ment was sufficient to support the denial of the of-
ficer's request for reimbursement of legal fees.
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However, the court went on, in what | would con-
sider dicta, to opine that N.J.SA. 40A:14-155, as
amended in 1986, was intended to deny reimburse-
ment if the officer's acts, although occurring at a
time when he was on duty, “were not occasioned by
mere careless or overzealous performance of those
duties, but rather by an ulterior illegal goal of the
officer which actually constituted a perversion of
his job.” Ibid. (emphasis supplied). Although the
highlighted language may have been intended as
simply descriptive of officer Bruno's activities, it
also might be construed as a statement of the legal
test to be applied in interpreting the statute's re-
quirement that the action be one “arising out of or
directly related to the lawful employment of police
powers in furtherance of his police duties.” Regret-
tably, in my view, subsequent decisions have
guoted the “ulterior illegal goal,” and “perversion”
of job language from Bruno, see Gordon, supra,
268 N.J.Super. at 185-86, 632 A.2d 1276; Gabbian-
elli, supra, 271 N.J.Super. at 549, 638 A.2d 1377,
Monek, supra, 354 N.J.Super. at 452, 808 A.2d 114,
as if it were a definitive statement of the meaning
of the statute. | believe that such an interpretation
was in error and not intended by Bruno itself.
Rather, | *465 conclude that the use of these words
in Bruno was intended only as a description of the
officer's activities, supporting the court's conclusion
that those activities “were outside the scope of his
police duties.” Bruno, supra, 239 N.J.Super. at 473,
571 A.2d 1003.

Rather than continuing to endorse the “ulterior il-
legal goal” and “perversion” of job language as the
proper test, | would abandon that approach entirely
in favor of what Judge Winkelstein describes as “an
alternate analysis ... which achieves the same res-
ult.” Indeed, ironically, that “alternate analysis’ is
the very “scope of employment” analysis that was
referred to in Bruno, but never mentioned in any of
the succeeding decisions.

Thus, my second point is that | would make clear
that a scope of employment analysis should be em-
ployed in future cases. As Judge Winkelstein per-
suasively explains, the statutory language strongly
lends itself to just such an interpretation. By advan-
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cing the scope of employment analysis solely as an
alternative test to “the methodology used in Spark-
man, Bruno, Gordon, and Monek,” | fear we have
simply added a layer of confusion to an aready
confusing line of authority.

N.J.Super.A.D.,2005.
Aperutav. Pirrello
381 N.J.Super. 449, 886 A.2d 1081
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